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Summary: 
The case of Mubilanzila Mayeka and Kaniki Mitunga v. Belgium deals with the breach of three Convention rights in the context of detention of Kaniki Mitunga, an underage Congolese citizen, on Belgian soil where she was on transit before reuniting with her mother in Canada. The European Court of Human Rights found that Belgium was in breach of following rights: (1) ‘’Prohibition of torture’’ (Art. 3.), because of the conditions in the detention centre in which Kaniki was held as well as her ensuing deportation to Congo; (2) “Right to liberty and security” (Art. 5.), because the detention conditions were not adapted to the position of the extreme vulnerability of the child; (3) ‘’Right to respect for private and family life‘‘ (Art. 8.), because there were other less restrictive measures to dealing with the issue of illegal immigration than detaining Kaniki in the Transition Centre for adults and, also, because by deporting her back to Congo Belgian authorities made it impossible for her to reunite with her mother. 
Executive Summary: The case of Mubilanzila Mayeka and Kaniki Mitunga v. Belgium deals with the breach of three convention rights in the context of detention of Kaniki Mitunga, an underage Congolese citizen, on Belgian soil. Her detention came about when her uncle attempted to reunite Kaniki with her mother Mubilanzila Mayeka, who resided in Canada at the time. They were stopped on the Belgian airport and Kaniki was detained in the Transit Centre. The European Court of Human Rights found that Belgium was in breach of following rights: (1) ‘’Prohibition of torture’’ (Art. 3.), because of the conditions in the detention centre in which Kaniki was held as well as her ensuing deportation to Congo; (2) “Right to liberty and security” (Art. 5.), because the detention conditions were not adapted to the position of the extreme vulnerability of the child; (3) ‘’Right to respect for private and family life‘‘ (Art. 8.), because there were other less restrictive measures of dealing with the issue of illegal immigration than detaining Kaniki in the Transition Centre for adults and, also, because by deporting her back to Congo Belgian authorities made it impossible for her to reunite with her mother.
A Landmark decision

A.0 Rationale: why this Article? Why this judgment??
Article 5 of the European Convention on Human Rights and Fundamental Freedoms (‘’Convention’’, 1950) protects the right to personal liberty and security – one of the most fundamental rights which every person should enjoy and which makes him/her capable of realising most of the other human rights. For this reason the Convention sets very restricted conditions under which the liberty and security of a person can be limited. The case of Mubilanzila Mayeka and Kaniki Mitunga vs. Belgium illustrates this right very vividly in the case of Kaniki Mitunga, a Congolese child who was detained in a Transit Centre in Belgium, one of the States Parties to the Convention. 
Primarily, this case underlines the pivotal condition under which personal liberty and security may be restricted – Article 5 permits the States Parties to limit this right only “in accordance with a procedure prescribed by law” and solely for exhaustive reasons predicted by the Convention. The European Court of Human Rights (‘’Court’’) therefore examined whether Belgian legal framework satisfied Convention requirements. This case clarifies the notion of negative obligation Article 5 imposes on repressive and administrative bodies of a State Party, under which they must restrain themselves from violating the liberty and security of any individual. But it has an interesting additional point as it shows how this was translated to a positive obligation for stakeholders in Belgium – to show care and protection towards the individual whose liberty and security were limited. Secondly, the case emphasizes the special position of minors when it comes to the protection of this right. It links the Convention with other instruments for the protection of children rights, most notably of which is the Convention on the Rights of a Child (1989), and many national and international organisations which are active in this field. Finally, it also shows the important role the media play in turning the attention of the public to the protection of human rights, which in turn produces leverage for governmental institutions to act.
In addition to that, the case features two other Convention rights – prohibition of torture from Article 3 and the right to respect for private and family life from Article 8, examined on both the part of Mubilanzila Mayeka, Kaniki’s mother, and the child herself.
A.1 Background and facts

A.1.1 Applicants

The application was brought in this case by Ms Pulcherie Mubilanzila Mayeka (1970.) and her daughter, Miss Tabitha Kaniki Mitunga (1997.), two Congolese nationals residing in Canada.
A.1.2 Case summary

Both applicants are nationals of the Democratic Republic of the Congo (''DR Congo'). In 2002, when the case took place Tabitha Kaniki Mitunga was 5 and her mother, Ms Mubilanzila Mayeka, 32 years old. Having started a process for obtaining the refugee status in Canada in 2001, Ms Mubilanzila Mayeka asked her brother, a Dutch national residing in the Netherlands, to fetch her daughter from DR Congo. He agreed to look after Tabitha until her mother was able to reunite with her. He took a trip to DR Congo, picked up his niece and was heading back towards Netherlands by airplane, with a connection flight planed in Brussels. However, when the two of them arrived at Brussels airport, on 17th August 2002, Belgian authorities detained Tabitha because she had no valid documentation with her.
She was put in a Transit Centre on Belgian border. Although the administration of the Transit Centre treated Tabitha well and she was allowed regular telephone contact with her family, the fact is that she was exposed to severe risk of suffering psychological damage resulting from her being placed in isolation, with adult foreign nationals whom she did not know. On top of that, she did not have a guardian appointed to her. 
Tabitha’s lawyer attempted to secure a refugee status for her, as well as foster care in more secure environment. Belgian administrative bodies did not reply positively to either of requests. Ms Mubilanzila Mayeka initiated the procedure for obtaining a Canadian visa for her daughter but it was not yet resolved.

On 16 October 2002, the court in Brussels ruled that Tabitha’s detention was not in accordance with the Convention on the Rights of the Child (1989), the most important international document setting global standards for the protection of children, and ordered her to be released. Only a day later, on 17 October 2002, Belgian authorities deported Tabitha back to DR Congo. Even at this instance Tabitha was not appointed a guardian, but handed over to the airport police and continued her travel solely under the watch of an air hostess. No members of her family came to Kinshasa to meet her upon arrival, but a Congolese Government official, and only after she waited for long in Kinshasa airport. Only a day after Tabitha’s deportation, on 18 October 2002, Belgian authorities received information that Ms Mubilanzila Mayeka was granted a Canadian visa and a work permit in Canada, by which she became entitled to have her family join her. 
In the meantime the case attracted considerable attention of the press, the Belgian and Canadian Prime Ministers intervened and Tabitha was reunited with her mother in Canada at the end of October 2002. 

The mother and daughter lodged a complaint against Belgium for violation of the right to liberty and security guaranteed under Article 5 of the Convention. They also claimed that two other Convention articles were violated as well – Article 3, prohibiting inhuman and degrading treatment of people, Article 8, guaranteeing the right to respect for private family life.
A.1.3 KEY questions before the court

1. Does Tabitha’s detention in described conditions amount to the violation of Article 3 of the Convention? Does the fact that Tabitha was deported in the described manner amount to the violation of the same article? Can the parent of this child be considered a victim in this case?
2. Does Tabitha’s two months long detention in the conditions provided by the Transit Centre amount to the violation of Article 5 of the Convention? Can Ms Mubilanzila Mayeka be considered a victim of this violation as well?
3. Does Tabitha’s detention and deportation amount to the violation of Article 8 of the Convention of both the child and her mother?
A.2 Court response to the questions asked
1. Article 3 of the Convention, which prohibits torture, is an absolute right meaning that it cannot be limited under any condition. The detention of Tabitha in such conditions as described revealed a worrying lack of humanity so serious that the Court estimated it amounts to inhuman treatment banned by Article 3. As far as Tabitha’s deportation to DR Congo is concerned, on conditions that she travelled unaccompanied and was forced to wait alone on Kinshasa airport, the Court concluded this was bound to cause her extreme anxiety. Through this action Belgian authorities showed a total lack of understanding of how this procedure might affect a person of her age. They have also caused deep anxiety on the part of her mother when they failed to inform and advise her on the fact that her daughter has been deported to DR Congo. Hence, there was a violation of Article 3 on this account as well.
2. The right to liberty and security is an explicitly limited right, not an absolute one. This means it can be limited but only under very strict conditions listed explicitly in Article 5 of the Convention. The pivotal condition under which Tabitha’s liberty and security may have been restricted is that the restriction is done “in accordance with a procedure prescribed by law”. But on top of that the situation must fall under one of conditions predicted by Article 5. 
Tabitha’s situation did indeed fall under Article 5(1)(f) - unauthorised entry into the country, so the Court stated that Belgium was allowed to detain a person (even a minor!) in case that person tried to enter its borders without all the needed documents. But, it also emphasized that the state was still not allowed to deprive Tabitha of her liberty by putting her in conditions as such she had to live in for a period of two months she spent in the Transit Centre. On the other hand, as far as Ms Mubilanzila Mayeka is concerned she could not claim to have been a victim of a violation of Article 5 as she had not been detained personally.
3. The idea of respecting individual’s right to private and family life enshrined in Article 8 includes in itself the person’s physical and mental integrity. Article 8 is a qualified right, which means that the states can interfere with this right in pursuit of other legitimate purposes, primarily of a collective nature (examples of which are listed in a non-exhaustive manner), provided that interference is in accordance with law and necessary in democratic society. Applying this test to the case at hand, the Court determined that: (1) Belgium regulated the entrance of foreign nationals by law (the Aliens Act), as required by the Convention; (2) controlling the entry and residence of foreigners was a legitimate aim because of which Belgium was entitled to limit Tabitha’s entry; BUT that (3) the treatment of Tabitha did not meet the criteria under which the measures applied become necessary in a democratic society. When it questioned the conditions of Tabitha’s detention the Court determined that they were not necessary because the legitimate aim would be met by less harsh measures (such as placing her under care of a foster parent). Belgium neither took into consideration her young age and the fact that it was not her but her uncle who made the decision to try and evade Belgian rules. Since Tabitha was an unaccompanied minor, Belgium had a positive obligation to take care of Tabitha and ensure reunification with her family. The State also violated this right in the question of Tabitha’s deportation, as it was clear that by doing so it made it impossible for her to re-unite with her mother. For the same reasons, Ms Mubilanzila Mayeka was not able to reunite with her daughter.

A.3 Court conclusions 
1. There has been a violation of the prohibition of inhuman and degrading treatment of people enshrined in Article 3 of the Convention both as regards the mother and the child, and as regards the detention of Tabitha in such conditions and her deportation to DR Congo as well.

2. There has been a violation of the right to liberty and security enshrined in Article 5 of the Convention as far as Tabitha is concerned, but Ms Mubilanzila Mayeka cannot claim to have been a victim of that violation. 
3. There has been a violation of the right to respect for private family life enshrined in Article 8 of the Convention both as regards the mother and the child.
A.4 Concurrent opinionS and dissents, if relevant
N/A
A.5 Main principles

· An absolute prohibition of torture and of inhuman or degrading treatment or punishment enshrined in Article 3 does not allow exceptions and presents a positive obligation of the State to take adequate measures to provide care and protection. This obligation is even more pronounced within the class of highly vulnerable members of society such as children.
· The Court recognized Belgium’s right to control the entry and residence of people who are not its nationals but stressed that this right must be balanced with Convention rights, notably right to liberty and security guaranteed under Article 5 which is an explicitly limited right and one of the most rigorously protected. According to the Court, in addition to the main negative obligation of the State NOT to restrict the liberty and security of a person, Article 5 imposes an additional positive obligation on the State for cases when it deprives an individual of this right through arrest or detention for one of the reasons predicted explicitly by the Article 5. This means that the State has to ensure adequate detention conditions.
· Belgium did not meet its positive obligation of taking care of Tabitha and ensuring her family reunification, which amounts to both the violation of her right to private and family life protected by Article 8 and violation of the same right of Ms Mubilanzila Mayeka as well. The protection of private and family life is a qualified right which can be limited only if all three conditions are met– that the limitation is in accordance with law, that the State has a legitimate aim for doing so and that the principle of proportionality is respected.
a.6 execution of judgment: specific and general measures

Even before the Court reached the judgment, legislation had been introduced in Belgium related to rights and procedures regarding the status of foreign minors: 
(1) The financial planning Act (24 December 2002) provided for the appointment of a guardian and for the minor to be taken into care, and 
(2) The measure of the Cabinet, approved in principle, intended to prohibit the detention in a closed centre of unaccompanied foreign minors arrested at the border (19 May 2006).
B Educational activities
B.1 Activity Plan
Introduction: In this learning activity students will learn about Articles 3, 5 and 8, the differences between them and the situation concerning the asylum seekers in their country.
Concept / Topic: Learning about Article 3, Article 5 and Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms
GOALS
Knowledge & understanding: 
· The main goal is for students to understand the rights that are protected by Articles 3, 5 and 8 of the European Convention for the protection of Human Rights and Fundamental Freedoms and the difference between these Articles as well as the differences in their categorization.
· By the end of the second activity students will understand the need to balance  the right of the State to control the entry and residence of foreigners (public interest) and the right to liberty and security of a child (private interest), and the importance of balancing these two. 

· The overall goal is to help students understand the system of human rights and the function of the European Court of Human Rights 
Skills & dispositions: 
· The goal of the role-play activity is for the  students to learn negation skills as well as arguing skills.

· The goal of all the activities  is for students to learn how to recognize violation of Articles 3, 5 and 8

Values & attitudes:
· By the end of this learning activity student will  be sensitive to asylum seekers human rights and ways that those rights protect them.  
· Overall goal is for students to understand the experience of asylums seekers in their country as well as the problems that they encounter. 
TIME: 3 class hours (one class hour per week)
	Time
	Learning activity:
Aims / content
Method – Teacher activities – students activities
	Assignment category
	Material

	
	ACTIVITY No. 1
Objectives (Student will):
Knowledge & understanding
· Understand the rights that are protected by Articles 3, 5 and 8 and what rights do they encompass;

· Learn the difference between different categories of rights and the level of restriction which they are subject to – absolute rights, explicitly limited rights and qualified rights.
Skills & dispositions 
· Gain argumentation and presentation skills.

LESSON PLAN: 
· Presentation of the main facts of the case – students receive handouts with the case summary, but without the judgment. 
· After reading the case summary teachers encourage students to discuss the case by asking them key questions such as:
· Can you name 3 rights that you think belong to a minor who finds himself/herself in a situation such as Kaniki?

· Do you see any differences between the rights you listed?

· Do you think Belgium violated any of these rights?

· Can you think of a reason for which Belgium’s action can be justified?  

· Students are divided into three groups. Each group receives a copy of the Convention.

· Students’ task is to try to find out which of the Convention rights were violated in this case and the 
Kako je ovo različito od prve aktivnosti. Nije jasno je li to slijed u istoj aktivnosti ili posebne
· Each group receives sheets of paper with 9 different situations described. Each situation represents the circumstances in which there was or was not a violation of rights that are encompassed in Articles 3, 5 and 8. Students have to:
· Choose which situation falls under which of the Articles 3, 5 or 8.
· Debate on whether there was a violation or not.

· Prepare arguments which they will present before the whole class, explaining why they think a certain situation fall under a certain Article and why they think the violation did or did not occur.

· Each group is asked to present the arguments for one of the Articles. 

· The teacher encourages debate on their decision encouraging them to talk about why Article 3 rights can never be limited, why the Convention provides strict reasons for limitations of Article 5 and why it does not list them explicitly for Article 8.

Examples for Article 3:
· A person kills your whole family. To revenge your family you find that person and torture him. 

· A person kidnaps a child. the police arrest the suspect and torture him in the hope that he will reveal where the child is hidden.
· A religious person of a Muslim confession is served only pork in a detention centre in which he awaits for the approval of his asylum request.
Examples for Article 5:

· The purson is arrested for a serious crime and placed in custody in a procedure conducted in accordance with law. 
· A 45 year old woman from Syria is caught crossing the border without the passport. She is taken to the detention centre by the state authorities where she undergoes the procedure prescribed by law in order to determine her background. 
· A 14 year old boy from Ivory Coast is caught crossing the border without the passport. He is sent back to his country immediately. 
Examples for Article 8:

· The state authorities tap the phone in an asylum seekers centre and record conversations of asylum seekers in order to determine whether they are telling the truth in their requests for asylum.
· The father whose nationality is Venezuelan had a child while residing in Belgium for which reason the child became a Belgian national. After he lost his job the authorities decided to deport him back to Venezuela.

Teenagers spend a lot of time on the Internet and meet different people through Facebook, chats and forums. The rate of cyber crimes the victims of which are children increases drastically. The state enacts a law by which all parents are obliged to install tracking devices on the computers to which children have access. 
· ACTIVITY No.2
Objectives (Student will):

Knowledge & understanding
· By the end of this activity students will learn how to identify the need to balance private interests (interests of an individual) with public interests (interests of a society);  

· Comprehend better the main interests and issues taken into consideration by the Court when reaching a decision (e.g. choosing the appropriate article under which a certain situation or conflict of interests falls, deciding on whether a certain decision of the State respected the conditions required by the Convention…)
Skills & dispositions 
· Gain negotiating and argumentation skills;
Values & attitudes
· Students will understand the principles which European Court of Human Rights promotes when reaching decisions;
Lesson plan: 

· Role play 
1. Students are divided into three groups. 
2. The first group represents the applicant (Kaniki Mitunga), the second represents the defendant (Belgium) and third group (odd number) represent the judges. 
3. The students get instructions how to form their case by only using Article 5 so they can focus on the differences between the right of the State to control the entry and residence and the right to liberty and security of a child
4. By using the handouts with the case summery each group has some time to prepare. (10 minutes max.)

5. The teacher has the role of a moderator - helps students, provides guidance and explanation. Students can be guided by questions such as: What is more important - child’s interest or countries safety?  Is there a Convection that protects the best interest of a child? If yes, do these two Convections regulate this right in the same way or are there any differences?

6. The judges decide which group had the better arguments. 
· After the judges reach their verdict the teacher reveals what was the judgment of the Court. 
· Students are encouraged to comment and discuss the judgment. 
Homework:  
· Investigate what is the situation reagrding asylum and the rights of foreigners (‘’aliens’’) in your country. The students are encouraged to focus on rights and obligations of the minor asylum seekers in their country, the living conditions that they have in detention centres. They also asked to investigate what does their State provide for these people and which non-governmental organizations help refugees and asylum seekers, especially minors, in their country?

ACTIVITY No. 3
Objectives (Student will):
Knowledge & understanding
· Learn the rights of asylum seekers in their own country 
· Get insight to the way of life of asylum seekers in their country

Skills & dispositions 
· Gain practical skills and knowledge
Lesson plan: 
· Students are introduced to a guest teacher (someone who has experience with asylum seekers, works in an organization which helps them or governmental body which works on the issue of asylum)
· Students are encouraged to present and discuss their homework and findings regarding the situations with asylum seekers in their country. 

· After hearing students’ findings the guest teacher presents a short film about asylum seekers and/or refugees in their country (or if there is no such film, a film about a nearby country).

· The students are asked to comment the film and compare it to their homework. 
· The guest teacher takes part in the discussion by comparing this case to other similar cases and situations in their country. 

· The guest teacher presents volunteer programmes which exist in their community through which they can get directly involved in working on the issue of human rights of asylum seekers.

	Presentation
Discoussion

Work divided in three groups

Role play

Debate

Homework

Guest teacher

Discussion

Conversation

Discussion


	Materials needed: 

· Handouts with the case summery (without the judgment);

· Full text of the Convention

· Full text of Articles 3, 5 and 8;

· Sheets of paper with sentences that represent different circumstances under which there was or was not a violation of rights that are encompassed in Articles 3, 5 and 8.;

Materials needed: 

· Handouts with the case summery; 

· Full text of Article 5;

Materials needed:

· Film about asylum seekers and/or refugees (plus if it was a film about minor asylum seekers); 
· Handouts with the case summery; 
· Handouts with statistical information on asylum seekers;



	Didactical approach


In this learning activity students will work in 
1. groups 
2. individual

They will discuss their opinions through  

1. Debate

2. Role play

3. Discussion

4. Questions & Answers

They will learn about the situation with asylum seekers in their country by watching a film about them and by participating in a lecture hosted by a gust teacher (someone with a lot of experience in the area).

MATERIALS
Activity No 1. 
1. Handouts with the case summary (without the judgment)
Both applicants are nationals of the Democratic Republic of the Congo (''DR Congo'). In 2002, when the case took place Tabitha Kaniki Mitunga was 5 and her mother, Ms Mubilanzila Mayeka, 32 years old. Having started a process for obtaining the refugee status in Canada in 2001, Ms Mubilanzila Mayeka asked her brother, a Dutch national residing in the Netherlands, to fetch her daughter from DR Congo. He agreed to look after Tabitha until her mother was able to reunite with her. He took a trip to DR Congo, picked up his niece and was heading back towards Netherlands by airplane, with a connection flight planed in Brussels. However, when the two of them arrived at Brussels airport, on 17th August 2002, Belgian authorities detained Tabitha because she had no valid documentation with her.

She was put in a Transit Centre on Belgian border. Although the administration of the Transit Centre treated Tabitha well and she was allowed regular telephone contact with her family, the fact is that she was exposed to severe risk of suffering psychological damage resulting from her being placed in isolation, with adult foreign nationals whom she did not know. On top of that, she did not have a guardian appointed to her. 

Tabitha’s lawyer attempted to secure a refugee status for her, as well as foster care in more secure environment. Belgian administrative bodies did not reply positively to either of requests. Ms Mubilanzila Mayeka initiated the procedure for obtaining a Canadian visa for her daughter but it was not yet resolved.

On 16th October 2002, the court in Brussels ruled that Tabitha’s detention was not in accordance with the Convention on the Rights of the Child (1989), the most important international document setting global standards for the protection of children, and ordered her to be released. Only a day later on 17th October 2002, Belgian authorities deported Tabitha back to DR Congo. Even at this instance Tabitha was not appointed a guardian, but handed over to the airport police and continued her travel solely under the watch of an air hostess. No members of her family came to Kinshasa to meet her upon arrival, but a Congolese Government official, and only after she waited for long in Kinshasa airport. Only a day after Tabitha’s deportation, on 18th October 2002, Belgian authorities received information that Ms Mubilanzila Mayeka was granted a Canadian visa and a work permit in Canada, by which she became entitled to have her family join her. 
2. Full text of the Convention

3. Full text of Articles 3, 5 and 8;

4. Sheet of paper with sentences that represent different circumstances under which there was or was not a violation of rights that are encompassed in Articles 3, 5 and 8.; 
 ( Article 3)
              A person kills your whole family. To revenge your family you find that person and torture him. 
 A person kidnaps a child. Without finding that child, the police arrest the suspect and torture him so he will  reveal where the child is trapped.
A religious person of Muslim confession is served only pork in a detention centre in which he awaits for the approval of his asylum request.

(Article 5)
A person is held in custody because he is a suspect.

A 45 year old woman from Syria is caught crossing the border without the passport. She is taken to the detention centre by the state authorities.

A 14 year old boy from Ivory Coast is caught crossing the border without the passport. He is sent back to his country immediately.

(Article 8)
The state authorities tap the phone in an asylum seekers centre and record conversations of asylum seekers in order to determine whether they are telling the truth in their requests for asylum.

The father whose nationality is Venezuelan had a child while residing in Belgium for which reason the child a Belgian national. After he lost his job the authorities decided to deport him back to Venezuela.

A teenager spends a lot of time on the Internet and meets different people through Facebook, chats and forums. The concerned mother decides to install tracking devices on the computer.
CATEGORIES OF RIGHTS

	ABSOLUTE RIGHTS
	The State Party cannot under any condition limit absolute rights as they are most fundamental. Prohibition of slavery and prohibition of torture are absolute rights.

	EXPLICITLY LIMITED RIGHTS
	For explicitly limited rights the Convention itself provides an exhaustive list of circumstances in which a State Party can limit them. Such rights, as for instance the right to liberty and security, cannot be limited for any other reason.

	QUALIFIED RIGHTS
	Qualified rights can be limited for reasons which are not provided explicitly by the Convention as an exhaustive list, but any limitation imposed has to pass the three-prong test which requires it to: (1) be prescribed by law, (2) have a legitimate aim and (3) be proportionate (‘’necessary in a democratic society’’). Such rights are for instance the right to private and family life and the freedom of expression.


