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A Landmark decision

A.0 Rationale: why this Article? Why this judgment??
The right to a fair trial is fundamental to the rule of law and,to democracy. The importance of the Olujic judgment lays in the fact that in this case, the European Court of Human Rights has set up criteria that need to be fulfilled for Article 6 to be applicable under its civil head in the disputes concerning civil servants,. The Court also, in this specific situation, defined the criteria that need to be satisfied under the Article 6 with regard to the concept of “an independent and impartial tribunal established by law” as well as criteria of the equality of arms. Further, the Court discussed when the public could be excluded from the proceedings and whether the proceedings in question satisfied the requirement of the reasonable length.  Discussion of all these elements of Article 6 makes this judgment an exemplary Article 6 judgment.
A.1 Background and facts

A.1.1 Applicant
The applicant (Mr.Olujic) was a judge and President of the Supreme Court of the Republic of Croatia until 1998, when he was dismissed from that position by the National Judicial Council. He was also a member of the National Judicial Council.

A.1.2 Case summary

In 1996 the National Judicial Council started disciplinary proceedings against the applicant. He was accused of using his position to protect the financial activities of two individuals well known for their criminal activities and for having harmed the reputation of the judiciary by socializing with them in public. The public was excluded from the proceedings.

In 1997, during the proceedings before the NJC, interviews with members of the NJC were published in several daily newspapers:
February 1997 – interview with V.M. was published, in which V.M. stated that he had voted against the applicant's appointment as President of the Supreme Court and that he himself had been a potential candidate for the same post.

March 1997 – interview with A.P. was published, in which A.P. stated that Mr. Olujic had used his personal influence and contacts in order to protect the interests of two people with a criminal background and that the defence's allegations that the case was politically motivated had been untrue.
September 1997 – interview with M.H. was published, in which M.H. described the applicant as lacking experience and knowledge and as a foreign body in the Croatian judiciary.
During the proceedings before the NJC:

1. Mr. Olujic filed a request to withdraw three members of the NJC (V.M., A.P. and M.H.) from the case, because of their partiality. He claimed that they had shown their bias towards him in multiple interviews that they had given to newspapers while the case was still not decided upon. On the other side, the NJC claimed that, in situation such as in the case at issue, it was impossible that the members be completely impartial, due to the fact that they were colleagues and have worked closely for quite some time (because they were all members of the NJC, along with Mr. Olujic) and that it was normal for the colleagues to have some disagreements but that those should not affect the decision of the NJC. His request was therefore denied, by the NJC, as unfounded.

2. Mr. Olujic requested that the proceedings be public, because of the gravity of the case, the general public interest, the importance of the proceedings and the need to protect the defendant's rights. The NJC explained that their practice has so far been that they never allowed presence of the public, due to the delicate nature of the disciplinary proceedings. They also stated that by excluding the public they are actually protecting the defendant (Mr.Olujic), as well as judiciary as such. Therefore, they dismissed his request.

3. Mr. Olujic submitted a list of witnesses that he called to be examined on his behalf. The witnesses were supposed to prove that Mr.Olujic was occasionally in the company of the individuals with criminal background, but that they were always in company with a large group of people. The NJC had refused to hear defense evidence and dismissed his list of witnesses as unimportant, saying that the circumstances to which the witnesses refer have either already been established or are not important for the case.

In October 1998 the NJC found the applicant guilty of causing harm to the reputation of the judiciary by socializing with individuals with criminal background in public and dismissed him from the office of the judge and president of the Supreme Court (that was a disciplinary measure provided by law for that kind of offence).

In December 1998, the applicant lodged a complaint before the Constitutional Court alleging, among other things, the following:

I. that three members of the NJC (A.P., V.M. and M.H.) had made statements against him in the media, while the case was still not decided upon, and could therefore not be considered impartial;

II. that the disciplinary proceedings before the NJC had not been held in public;

III. and, that witnesses in his favour had not been heard
In December 2004 the Constitutional Court dismissed the applicant’s complaint as groundless.

In 2004 the applicant complained to the ECHR about the unfairness of the disciplinary proceedings that were held against him from 1996 to 2004 before two tribunals: the National Judicial Council and the Constitutional Court of the Republic of Croatia. The applicant relied on the Article 6 – the right to a fair trial.

A.1.3 KEy questions before the court
The Government challenged the admissibility of the application. They firstly argued that Article 6 did not apply in this case, either under its civil head as the applicant's role as the President of the Court concerned exercise of powers concerned by public law, not under the criminal hearing, as the proceedings in question were of disciplinary nature. Secondly, they stated that the NJC could not be considered an independent and impartial tribunal established by law and hence that the applicant was not entitled to the access to court.
 The Court needed to decide upon following preliminary questions:
I. 
a.
Was Article 6 applicable in this case?

b. 
 Had the applicant been entitled to access to a court?

The Court also needed to decide upon the points the applicant found his complaint on, which were:
II.
The impartiality of three members of the National Judicial Council
III. 
The right to a public trial

IV. 
Equality of arms

V. 
Length of the proceedings

A.2 Court response to the questions asked AND Main principles HE USED

I.
Applicability of Article 6

Article 6 – “Right to a fair trial“ 
1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.

a. The Court took a test applicable to dispute concerning the state and the public servants to see whether this situation falls under the scope of Article 6. The test is formed in a negative way: two conditions that need to be fulfilled to exclude the case from the Court's jurisdiction. The first condition requires that the State in its national law must have expressly excluded access to a court for the post or category of staff in question. The proceedings against Mr. Olujic took place before the NJC and the applicant was able to file a complaint before the Constitutional court, which means that he was entitled to access to a court under the domestic system, to protect his civil rights and obligations and that Article 6 therefore applies.  Second condition requires that the exclusion is justified on objective grounds in the State's interest. The second condition is not relevant to us, since we have already established that Article 6 applies, because the 
applicant was entitled to access to a court under the domestic system). Article 6 is applicable under its civil head 
to diciplinary proceedings in this case. 

The Court then had to decide which head of Article 6 is applicable – civil or criminal. Under the Court's juris-

pudence, the concept of “civil rights and obligations” has to be interpreted as an “autonomous concept” derive

ing from the Convention, meaning that the concept does not depend only on 
the applicant’s domestic law, 

rather ECHR has to interpret it in the light of the Convention. Whether or not a right is to be regarded as 


civil in the light of the Convention must be determined by reference to the substantive content and effects of 

the right – and not its legal classification – under the domestic law of the state. t The Court held that the pro

ceedings against Mr. Olucijc re of civil nature because they affect his civil rights and obligations 
– his dismissal. 
b. 
The Court held that the NJC can be considered as an independent and impartial tribunal established by law, since:

(1) it examines all questions of fact and law relevant to the dispute before it 
(2) the distribution of resources for functioning are in the hands of the President of NJC 
(3) the members of NJC are not bound by any instruction from the executive power.
Because the Court found Article 6 applicable in this case, the applicant had been entitled to access the Court.

.
II. 
The impartiality of the members of the NJC
Main principle used to solve this question: In deciding the question of impartiality, the Court had two different approaches at its disposal. A subjective approach, which means that the Court has to try to ascertain what the personal conviction or interest of a judge towards the defendant was in a particular case; or the objective approach, where the Court is trying to ascertain and prove the impartiality of a judge from the point of view of the external observer. Usually the Court combines both approaches, depending on the particular case, but is always applies the principle that the personal impartiality of a judge must be presumed until there is proof to the contrary.


Concerning the impartiality of the three members of the National Judicial Council, the Court noted that an interview with V.M. had been published in the newspaper (February 1997), when the case was still not decided upon. The fact that V.M. had revealed in that interview that he had voted against the applicant's appointment as President of the Supreme Court, together with the fact that he himself had been a potential candidate for the same post, had created a situation which could raise legitimate doubts as to V.M.'s impartiality.
Concerning A.P., who at the time was President of the NJC, the Court noted that an interview with him had been published in the newspaper (March 1997) when the case was still not decided upon. In the interview A.P. stated that Mr. Olujic had used his personal influence and contacts in order to protect the interests of two people with a criminal background, and added that the defense's allegations that the case was politically motivated had been untrue. Those statements implied that A.P. had already formed an unfavorable view of the applicant's case and were clearly incompatible with his participation in the proceedings. 

The Court further noted that an interview with M.H. had been published in a daily newspaper (September 1997) when the case was also not decided upon. In the interview he described the applicant as lacking experience and knowledge, and as a foreign body in the Croatian judiciary. The Court considered that those expressions had clearly shown M.H.'s bias against Mr. Olujić and that his participation in the proceedings after the publication of the interview had been incompatible with the requirement of impartiality. Accordingly, the Court held that there had been a violation of Article 6.
III.
The right to a public trial

Main principle used to solve this question: The right to a public hearing means that the public and press are allowed to be present at the trial.The right to a public hearing is intended to ensure the integrity of the legal process and that the rights and obligations of individuals before the court are respected. In certain cases, this right can be limited and the Court can exclude the public. The exclusion of the public can be justified on the grounds of the protection of other people's rights and freedoms, morals, public order or national security, children and young people or privacy. The courts might also decide to exclude the public or press if they think that their involvement is contrary to the interests of justice.
In this case, the Court observed that the NJC had excluded the public from the hearing in the case on the ground that it was necessary to protect the dignity of both the applicant and the judiciary. However, the applicant himself had asked that the proceedings be public and had therefore shown that he had not considered that his dignity required protection. Moreover, given that the proceedings had concerned such a prominent public figure and that public allegations had already been made suggesting that the case against him had been politically motivated, it was evident that it was in the interest of the applicant as well as that of the general public that the proceedings before the NJC be open to public scrutiny. There had therefore been a violation of Article 6.
IV. 
Equality of arms


Main principle used to solve this question: The principle of equality of arms requires each party to be given a reasonable opportunity to present his or her case under conditions that do not place him or her at a substantial disadvantage vis-à-vis his opponent. This principle is basis for a fair judgment and a fair trial.
As regards to disciplinary proceedings against a judge (the applicant), the Court stated that the equality of arms implies that the judge whose office is at stake must be afforded a reasonable opportunity to present his or her case - including his or her evidence - under conditions that do not place him or her at a substantial disadvantage vis-à-vis the Government. In this case, the Court considered that the reasons, which the NJC provided for refusing to accept any of the witnesses called on behalf of the applicant, had not been sufficient. In the Court’s view the explanations given by the applicant as regards the allegations against him and the importance of the nominated witnesses were relevant to his case and likely to contribute to the aims of his defense. Indeed, the NJC had admitted all the proposals to hear evidence from the witnesses nominated by the Government and none of the proposals submitted by the applicant. The Court therefore found that the NJC's refusal to examine any of the defense witnesses led to a limitation of the applicant’s ability to present his case in a manner incompatible with the guarantees of a fair trial enshrined in Article 6.
V. 
Length of the proceedings


Main principle used to solve this question: The Court is saying that the reasonableness of the length of proceedings has to be observed in the light of the particular circumstances of the case, regard being had to the criteria laid down in the Court’s case-law, in particular the complexity of the case, the applicant’s conduct and that of the competent authorities, and the importance of what was at stake for the applicant in the litigation.
Concerning the length of the proceedings, the Court held that the length of the resumed proceedings (from 1998 to 2004) - over six years - had been excessive, in particular in view of what had been at stake for the applicant, namely his dismissal. There had therefore been a violation of Article 6.
A.3 Court conclusions 
I. 
The Court held that this case falls under the scope of Article 6 § 1.

a. Article 6 is applicable under its civil head to disciplinary proceedings in this case.
b.  The NJC can be considered as an independent and impartial tribunal.

c. The applicant had been entitled to access the Court.
II. 
The Court held that there had been a violation of Article 6 § 1.
III. 
The Court found there had been a violation of Article 6 § 1.
IV. 
The Court found the NJC's refusal to examine any of the defense witnesses had led to a violation of Article 6 § 1.
V. 
The Court found that there had been a violation of Article 6 § 1.
A.5 Main principles

I. 
The Court set up criteria to decide wheather this situation falls under the scope of Article 6.

The criteria that need to be fulfilled for Article 6 to be applicable under its civil head:
1) The concept of “civil rights and obligations” has to be interpreted as an “autonomous concept” deriving from the Convention, meaning that the concept does not depend only on the applicant’s domestic law, rather ECHR has to interpret it in the light of the Convention.

2) The existence of a dispute 

3) Existence of an arguable right in domestic law - The right in question has to have a legal basis in domestic law. The Court cannot, by way of interpretation of Article 6, create a substantive civil right which has no legal basis in the State concerned. In deciding whether there is a civil “right” the Court has to know what are the relevant provisions of national law and how the domestic courts interpret them.
.
4) “Civil” nature of the right - Whether or not a right is to be regarded as civil in the light of the Convention must be determined by reference to the substantive content and effects of the right – and not its legal classification – under the domestic law of the state.
II. 
The Court combined the subjective and objective approach to decide about the impartiality of three members of the National Judicial Council.
III. 
The Court was lead by the definition of “the right to a public trial”, and interpreted that principle and applied it in a concrete situation. 
IV. 
The Court interpreted “the right of equality of arms” as the applicant’s ability to present his case in a manner that is compatible with the guarantees of a fair trial enshrined in Article 6.

V. 
The Court stated that “the length of the proceedings” should be observed in the light of the particular circumstances of the case, regard being had to the criteria laid down in the Court’s case-law, in particular the complexity of the case, the applicant’s conduct and that of the competent authorities, and the importance of what was at stake for the applicant in the litigation.
a.6 execution of judgment: specific and general measures
SECOND SECTION

Case: Olujić v. Croatia
THE RIGHT TO A FAIR TRIAL

ECHR Article: Article 6 „The right to a fair trial“

LESSON NO.1 – INTRODUCTION + THE RIGHT TO A PUBLIC TRIAL (DOUBLE LESSON)

Class is divided into three parts
In each part students will:
1. Get farmiliar with the Article 6 and the rights which this article encompasses.

2. Participate in a disscusion on the topic „The right to a public trial“, whereby they will explaine and evaluate their thoughts.

3. They will conclude the discussion with identifying main principles, problems and solutions that are presented in the case. Voting.

Materials needed:

1.Article 6, case summary (without the final judgement) 

2. Materials for the discussion will be provided only for teachers. They are responsible to moderate the discussion. Case summary, main principles (that will be only a guideline for the discussion).

3. Judgement of the ECHR and main principles that were presented in this case.

Procedure:

1st part:

Introduce the activity by presenting students with the content of Article 6 and with the rights this article encompasses. Explain to them why this article  is important in the practice of the ECtHR.

Introduce the main facts of the case (students will be given 5 mintes to read the case summary), but without any hints to the judgement of the ECtHR, with a special focus on the key questions that were before the EctHR. Explain why Article 6 is relevant to this case, considering that the case is concerned with disciplinary proceedings and not criminal!

2nd part:

Teacher will start the discussion on the topic „The right to a public trial“. It is important that he uses the main principles that came out of the judgement as his guidelines, but not directly, so the students don't recognize how the Court decided.
Questions presented in the discussion should be:

1. Do you think that the trial in this case should have been public?

2. Why yes? Why no?

Some arguments:

Yes, because the applicant himself asked that the trial be public and there was a great interest of the media and the public, due to his position as a judge of the Supreme Court and membership with the NJC and due to his fear that the whole proceedings were politicaly montaged.

No, because NJC has the right to protect the reputation of the judiciary as a whole and the dignity of the judge himself. The proceeding have been very delicate and the media could therefore influence the proceedings and form negative public opinions.

The goal is that the students try to put themselves into the role of the parties of the case and  come up with plausable arguments on which the Court should base his judgement (on this particular question).

3rd part:

After a fruitful discussion,the teacher now has to summ up all students thoughts in few sentences and do the voting (for and against the presence of the public in this particular proceedings). The voting is supposed to show in which direction did the discussion develop, how creative the students were in creating arguments and how would have they decided if they were Court.

After the voting, the teacher should present them with the judgement of the Court. In this part he is supposed to highlight the main principles that came out from this part of the case. Explain and emphasize to the students the importance of this principle.

LESSON NO.2 – THE EQUALITY OF ARMS (DOUBLE LESSON)

Class is divided into three parts

In each part students will:

1. Get farmiliar with the second right that the Article 6 encompasess, which is relevant to this case - „The equality of arms“.

2. Through simulation of the trial and working in teams they will see the importance of examining the witnesses and how the inequality of arms can affect the whole case.
3. They will conclude the simulation with identifying main principles, problems and solutions that are presented in the case.
Materials needed:

1. Article 6, case summary

2. Special material with the arguments of the both parties/witness's

3. Judgement of the ECHR and main principles that were presented in this case.

Procedure:
1st part:

Introduce students again with Article 6 and the second right this article encompasses – „The equality of arms“.

2nd part:

Teacher has to organize two simulations before the NJC:

1. simulation – form four groups: Court/Applicant/Government/Witnesses(3)

This simulation should show in which direction would the proceedings go, if there were only witnesses on the side of the Government. (Here, he would give the students special materials which contain tabels with arguments of both parties, which should serve as guidelines for the development of the discussions among the groups.)

2. simulation – form five groups: Court/Applicant/Government/Witnesses team1/ Witnesses team2

This simulation should show in which direction would the proceedings go, if both parties had their witnesses. (Here, he would give the students special materials which contain tabels of arguments of both parties which should serve as guidelines for the development of the discussions among the groups.)

The goal is that the students through the simulation recognize the importance of the witnesses and equality of arms and the connection between those and a fair trial, and try to induce wheather it is possible to obtain a fair trial without it.

3rd part:

After the simulation the students should come to the conclusion how important the witnesses really are and what role do they actually play in the case. The teacher should again summ up their thoughts and actions and tell them what the Court indeed decided. He should explaine the judgment and highlight the main principles that came out of this particulary part of the case.

LESSON NO.3 - THE TRIAL BEFORE THE IMPARTIAL TRIBUNAL + WITHIN THE REASONABLE TIME + THE OVERALL (DOUBLE LESSON)

Class is divided into three parts

In each part students will:

1. Get farmiliar with the third and the fourth right that the Article 6 encompasess, which are relevant to this case – „the trial before the impartial tribunal“ and „trial within a reasonable time“.

2. Participate in a disscusion on the topic „Impartiality“, they will explaine and evaluate their thoughts and discusse on their own opinion what should be the sufficient lengt of the proceeding. 

3. They will conclude the discussions with identifying main principles, problems and solutions that are presented in the case within these rights and give their opinions on the whole case in the overall.

Materials needed:

1. Article 6, case summary

2. Materials for the discussion will be provided only for teachers. They are responsible to moderate the discussion. Case summary, main principles (that will be only a guideline for the discussion).

3. Judgement of the ECHR and main principles that were presented in this case.

Procedure:

1st part:

Introduce students again with Article 6 and the third and fourth right this article encompasses – „the trial before the impartial tribunal“ and „trial within a reasonable time“.

2nd part:

Teacher will start the discussion on the topic of „Impartiality“. It is important that he uses the main principles that came out of the judgement as his guidelines, but not directly, so the students don't recognize how did the Court decide. (even though they would probably recognize it by now)

Questions presented in the discussion should be:

1. Can judges determine their own impartiality?

2. Why is it important to obtain a trial before the impartial tribunal?
Considering the lengt of the proceeding, teacher should emphasize the importance that the period of the trial should be as shortest possible. Ask them questions:

How would they feel if they had to wait for such an important decision that impacts their life for more than six years?

Is it just that citizens complete numerous obligations towards the State (such as taxes etc.) in return for the safety and legal certainty and then end up with ineffective judiciary and legal uncertainty?

Why does States provide such rights if they are not willing to protect them?

If the protection of our rights isn't within reasonable time, can it still be considered a protection?

3rd part:

After both topics be processed, there should be an overall in which the teacher should discuss the students opinions based on the whole case, tell them what did the Court decided about the Impartiality and The lenght of the proceeding, and discuss with them their opinions on the judgement.

Do they find the judgement just?

Teacher gives them the oportunity to ask questions about the practice of the Court, especially in this case and answers their questions.

MATERIALS FOR TEACHERS TO EXPLAIN PARTICULAR RIGHTS THAT FALL INTO THE SCOPE OF THE ARTICLE 6

Right to equality of arms means that each party must be allowed to present his case in a manner that does not put him at a disadvantage to his opponent. In addition, he should be made aware of and permitted to comment on all evidence against him that is to be adduced at trial. That is a presumption of a fair trial.

SPECIAL MATERIAL FOR THE SIMULATION

During the proceedings before the NJC:

1. Mr. Olujic filed a request to withdraw three members of the NJC from the case, because of their impartiality. He claimed that they had shown their bias towards him in multiple interviews that they had given to newspapers while the case was still not decided upon. On the other side, the NJC claimed that, in this situation, it was impossible that the members be completely impartial, due to the fact that they are colleagues and have worked closely for quite some time (because they were all members of the NJC, along with Mr.Olujic) and that it is normal for colleagues to have some disagreements but that those should not affect the decision of the NJC. His request was therefore denied, by the NJC, as unfounded.

2. Mr. Olujic requested that the proceedings be public, because of the gravity of the case, the general public interest, the importance of the proceedings and the need to protect the defendant's rights. The NJC explained that their practice has so far been that they never allowed presence of the public, due to the delicate nature of the disciplinary proceedings. They also stated that by excluding the public they are actually protecting the defendant (Mr.Olujic), as well as judiciray as such. Therefore, they dismissed his request.

3. Mr. Olujic submitted a list of witnesses that he calls to examine on his behalf. The witnesses were supposed to prove that Mr.Olujic was occasionally in the company of the individuals with criminal background, but that they were always in company with a large group of people. The NJC had refused to hear defence evidence and dismissed his list of witnesses as unimportant, saying that the circumstances to which the witnesses refer have either already been established or are not important for the case.

