Handout No. 1 –  oršuš and others v. croatia Role Play
description of the facts of the case for group 1 (the applicants), group two (the state of croatia), and group 3 (the judges of the European court) 
Group 1: THE Applicants 

The fourteen applicants were Croatian nationals of Roma origin. They were placed in separate, Roma-only classes because of their poor command of Croatian language in which regular classes were held. Allegedly, separate classes had  inferior curriculum. Some of the applicants received additional classes in Croatian. Most of the applicants participated in extra-curricular activities, in which the groups were mixed. 

The applicants were: Mirjana Oršuš, Gordan Oršuš, Dejan Balog, Siniša Balog, Manuela Kalanjoš, Josip Kalanjoš, Biljana Oršuš, Smiljana Oršuš, Branko Oršuš, Jasmin Bogdan, Josip Bogdan, Dijana Oršuš, Dejan Oršuš, Danijela Kalanjoš. Interveners are as follows; The Government of the Slovak Republic, Interights, and Greek Helsinki Monitor. 

The applicants were born between 1988 and 1994 and all live in Orehovica, Podturen and Trnovec in northern Croatia. They complained that they had been segregated in primary school because of their ethnic background. The applicants claimed that the fact that they had gone through their education in separate classes amounted to racial discrimination and that such separation had caused psychological harm. They stressed that the courses in the Roma-only classes had 30% less content than the regular school program, and pointed at the extremely high rate of Roma drop-outs in primary schools (84% as compared to 9% of the national average). The state contended that the separate classes were meant for pupils who lacked sufficient knowledge of Croatian. In addition, they submitted that in most of the schools concerned less than half of Roma children were placed in separate classes. 

At the local level, in September 2002, the Čakovec Municipal Court dismissed the complaint. It found that the reason why most Roma pupils were placed in separate classes was that they needed extra tuition in Croatian. Furthermore, it found that the curriculum at Podturen and Macinec Elementary schools was the same as that used in regular classes in those schools. Consequently, the local court concluded, the applicants had failed to substantiate their allegations concerning racial discrimination. The applicants’ constitutional complaint, lodged in November 2003, was dismissed on similar grounds in February 2007.

Group 2: THE State of Croatia 

The State enjoys a certain margin of appreciation in assessing whether and to what extent differences in otherwise similar situations justify different educational treatment. In that case, the State has to present arguments that difference in treatment has objective and reasonable justification, pursue a legitimate aim, and that there is a reasonable relationship of proportionality between the means employed and the aim sought to be realized.

In reference to the case Oršuš and others v. Croatia, there is no general policy to automatically place Roma pupils in separate classes in Croatia. However, only Roma children were placed in separate classes in primary schools attended by the applicants and, thus, there was clearly a difference in treatment applied to Roma children. The State therefore has to show that the practice of segregating Roma pupils is objectively justified, appropriate and necessary.
The Government argued that the applicants had been placed in Roma-only classes not because of the segregated policy targeting Roma students but because the applicants lacked adequate command of the Croatian language.
Group 3: Court 

The Court considered that while temporary placement of children in a separate class on the ground of language deficiency was not automatically contrary to Article 14 of the Convention, specific safeguards had to be put in place when such practice affect exclusively the members of a specific ethnic group.
Firstly, in reference to the tests applied for deciding whether to assign pupils to Roma-only classes these were not designed specifically to assess the children’s command of the Croatian language, but the children’s general psycho-physical condition. 
Secondly, the curriculum was not specifically designed to address alleged linguistic deficiency of Roma-only classes. While additional Croatian classes had been offered to the applicants, they were not sufficient given that half of them had either never received such instruction or received it only in certain grades. In any case, such additional classes in Croatian could have at best only partly compensated the lack of a curriculum specifically designed to address the needs of pupils placed in separate classes on the grounds that they lacked an adequate command of Croatian.
Thirdly, there was no monitoring procedure for the applicant’s education and the Government failed to show any individual report on the progress of applicants in learning Croatian. The lack of a prescribed and transparent monitoring procedure had left a lot of room for arbitrariness.
Finally, the statistics submitted by the applicants for the region in which the applicants lived, not contested by the Government, had shown a drop-out rate of 84% for Roma pupils before completing primary education. The applicants, without exception, had left school at the age of fifteen without completing primary education and their school reports documented their poor attendance. Such a high drop-out rate of Roma pupils in that region called for the implementation of positive measures in order to raise awareness of the importance of education among the Roma population and to assist the applicants with any difficulties they had encountered in school. 
As regards parents’ passivity and their lack of objections in respect of the placement of their children in separate classes, the Court held that the parents, themselves members of a disadvantaged community and often poorly educated, were not capable of weighing up all the aspects of the situation and the consequences of giving their consent. 

Consequently, while recognizing the efforts made by the Croatian authorities to ensure that Roma children received schooling, the Court held that no adequate safeguards had been put in place at the relevant time to ensure sufficient care for the applicants’ special needs as members of a disadvantaged group. Accordingly, the placement, at times, of the applicants in Roma-only classes during their primary education had not been justified and, as such, amount to violation of Article 14 taken together with Article 2 of Protocol No. 1.
