Case: Opuz v. Turkey

Right to life, Freedom from torture, AND THE prohibition of discrimination in the context of domestic violence

ECHR Articles: Article 2 “Right to life”, Article 3 “Freedom from torture, inhuman and degrading treatment and punishment”, and Article 14 “Prohibition of discrimination”

Project group: Ema Mendusic Skugor, Faculty of Law and Nina Sertic, Faculty of Humanities and Social Sciences, University of Zagreb
Summary: This learning unit is based on the case Opuz v. Turkey related to the domestic legal system’s ineffective protection of women in cases of domestic violence. It aims at deepening the knowledge and understanding of students about gender discrimination and family violence, and about their consequences, as well as about the practice of the European Court of Human Rights when it deals with such cases. This case primarily deals with the right to life and freedom from torture in regard to a young woman and her mother who were the victims of domestic violence and who decided to fight against it through a domestic legal system. However, due to the interconnectedness between family violence and the discrimination of women, the case also deals with freedom from gender discrimination. Through various educational activities, this unit is, among other things, intended to teach students about the importance of an active role of the national police and judicial system in protecting women who are victimised by their family members. It also leads to the enhancement of students’ knowledge and understanding of the importance of the European Convention on Human Rights (ECHR) and the European Court of Human Rights (ECtHR) in establishing the legal standards for the protection of victims of domestic violence which the state-parties to the Convention are obliged to implement in their respective legal systems.  
A. Landmark decision

A.0 Rationale: why this Article? Why this judgment?

This judgment is important since it is the first judgment of the European Court of Human Rights where a direct connection has been made between the threat to life of women coming from domestic violence and the discrimination that occurs when these women request protection. Domestic violence has long been neglected as a form of human rights violations, since it was regarded a matter of the privacy, and not of the responsibility of the domestic authorities. This was the first case where the Court found that domestic violence is, in itself, an aggravated form of discrimination, and gave it the importance it needed on a European level. Due to the fact that it has been recognized as the violation of human rights by the European Court of Human Rights, this case is a milestone for the protection of women from such forms of violence. Even though domestic violence remains a worldwide problem, this judgment was important in the judicial protection of such cases as it has emphasized the key role of the states` authorities in preventing domestic violence. 

A.1 Background and facts OF THE CASE
A.1.1 Applicants

The applicant in this case is a young woman, Mrs Nahide Opuz, while the defendant is the Republic of Turkey. In addition, there were a considerable number of third parties in this case, among which the most important was the Interights (International Centre for the Legal Protection of Human Rights in London).  


A.1.2 Case summary

The applicant (Mrs. Opuz) was married to H.O. for several years. Her husband had threatened her and beat her during their entire relationship, and he was also violent to her mother. The physical attacks occurred on several occasions between 1995 and 2001, while the verbal abuse and threats continued for a longer period of time. 
The husband had beaten up the applicant number of times; he had stabbed both Mrs. Opuz and her mother very badly; he had hit both of them by car; finally, he had shot Mrs. Opuz’ mother and killed her on the spot. On two occasions, the charges made against the husband were dropped and no procedure was initiated due to lack of evidence. On other occasions, the proceedings were discountinued because Mrs. Opuz and her mother withdrew the complaints. The husband was convicted only twice and in both cases fined: once for running down Mrs. Opuz’ mother which caused life-threatening injuries, and once for a knife assault on Mrs. Opuz. In the first case he was sentenced to both imprisonment and a fine, but the penalty was commuted to fine and on the second occasion he was sentenced to fine only. He was also sentenced to life imprisonment for killing Mrs. Opuz’ mother. However, taking into account the fact that the accused had committed the offence as a result of provocation by the deceased and his good conduct during the trial, the court mitigated the original sentence, changing it to 15 years and 10 months’ imprisonment and a fine. The appeal proceedings were still pending at the time the ECtHR examined the application and H.O. was released pending the final judgment. 
After his trial he continued harassing Mrs. Opuz who, in 2008, asked the police to take preventive measures to protect her life and the life of her current boyfriend. Only after several unsuccessful attempts did the police agree to take protective measures to protect the applicant from her former husband. 
Mrs. Opuz submitted an application to the European Court of Human Rights in 2002, following the murder of her mother. She claimed her Convention rights had been violated, in particular her mother’s right to life (Article 2), her freedom from torture, degrading and inhuman treatment and punishment (Article 3) and her right to life without discrimination (Article 14 in conjunction with Articles 2 and 3). 

A.1.3 KEy questions before the court

Article 2: 

With regard to Article 2, two types of obligations of the domestic authorities where at issue: the positive obligation to undertake preventative operational measures and the procedural obligation to undertake effective investigation. With regard to the positive obligations, main questions before the Court were: a) whether the local authorities could have foreseen the attack from the applicant`s husband and b) whether the authorities displayed due diligence to prevent the killing of the applicant`s mother? With regard to the procedural obligation, the question was whether the criminal investigation undertaken regarding the killing of the applicant`s mother was effective and prompt?
Article 3:

With regard to the breach of Article 3, the question was raised concerning the effectiveness of the measures undertaken to protect the physical integrity of both the applicant and her mother. The same questions as in Article 2 were regarded before the Court.   In addition, the Court first had to assess whether the behaviour reached the necessary level of severity to be considered under this Article.
Article 14 in conjunction with Articles 2 and 3:                                                                                    

Regarding Article 14 in conjunction with Articles 2 and 3 several questions were also raised. Firstly, the Court had to define the meaning of the expression “discrimination” in the context of domestic violence. Also, the Court had to assess the approach to domestic violence in Turkey. Finally, the question was raised on whether the applicant and her mother had been discriminated against on account of the authorities` failure to provide equal protection by law.  
A.2 Court response to the questions asked

Article 2: 

The Court took special notice in clarifying that the issue of domestic violence stretches much further from this individual case. It emphasized that the prevention of such practice is one of the key missions of every state signatory to the Convention. The Court wished to ascertain whether the government had fulfilled its positive obligation to protect the lives of its citizens. It concluded that there had been violence against both the applicant and her mother from the applicant`s husband. Numerous medical examination reports and testimonies witnessed the constant threat that existed from the applicant`s husband, and the government did not take appropriate action to prevent the violence from escalating. The Court therefore concluded that an attack on the applicant`s mother could have been predicted. The Court also concluded that the government did not show due diligence in preventing the killing from happening. In this respect, it held that the legal framework was deficient because it did not provide for public interest to prevail over private when needed, i.e., that in certain circumstances the prosecution could continued regardless of withdrawal of complaints.
With respect to the procedural obligation, the Court held that the the proceedings were not prompt enough as they lasted already at the time of the Court’s decision for 6 years and hence could not be considered effective.
Article 3: 

The Court discussed whether the behaviour of the applicant`s husband had obtained a minimum level of severity to fall within the scope of this article. The Court found this to be true, concluding also that the applicant falls within the category of “vulnerable individuals” entitled to protection from the state. It also proved necessary to determine whether the Turkish authorities could have undertaken measures to prevent the violent outbreaks from the applicant`s husband. While assessing the latter question the Court took into consideration not only its previous practice but also the common values emerging from the practice of the European states and other specialized instruments. It concluded that the domestic legislative framework was weak, and that it did not enable the authorities to continue with the proceedings despite the fact that the applicant withdrew her complaint. Also, until some point, there were no restraining orders available. The domestic judiciary also proved ineffective since it did not provide sufficient protection to the applicant through available measures. It can therefore be concluded that the authorities did not, yet again, display due diligence in preserving the physical integrity of the applicant. The Court expressed their concern in how the physical violence could have escalated even more had it not been for the applicant`s prompt reactions. It stressed once again the need to take action in the cases of domestic violence regardless of the conduct of the victim. 

Article 14: 

The Court firstly determined what discrimination meant in the context of domestic violence. It concluded that gender-based violence is also a form of discrimination, emphasizing that such behaviour need not be intentional. The Court came to this conclusion looking not only at its practice but also at specific international and European instruments on gender discrimination and domestic violence, as well as at the domestic violence cases of international human rights bodies. While dealing with the issue of discrimination, the Court held that the applicant has a prima facie burden of evidence to prove that a real possibility of discrimination exists. If the prima facie evidence is strong enough to shift the burden of proof to the respondent state, it is up to the state to prove that the discrimination did not occur. With respect to discrimination in the respondent state, the Court found that unsatisfying behaviour towards women existed from local authorities (the police, the judiciary and the civil sector). Strong statistic data showed that the authorities in Turkey are tolerant to domestic violence, thus aggravating the problem. In light of all these facts, the Court considered the prima facie evidence provided by the applicant to be sufficiently strong to shift the burden of proof to the respondent state, implying the obligation of the Republic of Turkey to prove that discrimination did not occur in this case. Finally, the Court regarded the fact that the applicant and her mother had been discriminated against since the authorities failed to provide equal protection under law. 

A.3 COURT CONCLUSIONS 
The Court found that there had been a violation of Article 2, Article 3 and Article 14 in conjunction with Articles 2 and 3 of the Convention. 

Article 2:

The Court found that the state authorities had violated its duty to take timely measures to protect the lives of their citizens. The criminal law system in Turkey is proven to have been ineffective in this case, since it was unable to protect the applicant and her mother against the violent behaviour of the applicant`s husband. The faults in the system can be visible by looking not only at the legislative measures undertaken, but also at the level of judicial protection that was (not) provided. The Court emphasized that once the authorities have been addressed regarding such a problem, they cannot rely only on the victim`s attitude for their failure to take effective measures. 
Further, the Court held that the proceedings for murder of the applicant’s mother could not be considered effective as they did not meet the requirement of promptness.
Article 3: 

The Court found that the violation of this article had arisen from the State authorities` failure to take timely protective measures against the applicant`s husband to protect both her and her mother. 

Article 14 in conjunction with Articles 2 and 3: 

The Court found that discrimination against women in Turkey exists in many areas of public life, the legal system included. The Court rendered gender-based violence as a particularly cruel and dangerous form of discrimination, targeting women almost exclusively. The criminal system in Turkey at that time did not provide sufficient protection to women fighting against violent husbands or other male members of their families. It is precisely because of this proven ineffectiveness of domestic legal remedies that the applicant was especially absolved of the obligation to exhaust all domestic remedies prior to addressing the Court. 

A.4 Concurrent opinionS and dissents, if relevant

None. 

A.5 Main principles 

Article 2:          
Under Article 2, three types of obligations arise for states. Firstly, there is the negative obligation of refrainig from the unlawful taking of life, which was not at issue in the case. The second, positive obligation is to take appropriate steps to safeguard the lives of those within their territory. Here the main issues were failure to take preventive measures to protect the applicant and her mother and also a lack of an effective and prompt investigation into the killing. The third obligation  - procedural obligation – is an obligation to undertake effective investigation into the killing.                                                                                                                                                                                                      
Article 3:                                                                                                                                                                                                                        For a violation to fall in the scope of Article 3 it must attain a certain level of severity. This level is relative and must be estimated from one case to another. As with the Article 2, this article also entails the positive obligation to secure one`s citizens from ill-treatment by taking preventive measures. The protection includes not only the ill-treatment by the organs of the state but also by private individuals. When a possibility of such behaviour exists, the positive obligation means that an effective, as well as a prompt investigation must be carried out.  

Article 14:     
Article 14 is not an independent right but has to be argued with other rights. In this case, Article 14 was argued in conjuction with Articles 2 and 3. This was the first case where the Court analysed discrimination in the context of domestic violence. It found that domestic violence is a form of discrimination as victims were predominantly women. It further held that there were problems in Turkey in the authorities's response to the problem, as the authorities did not provide equal protection under law to victims of domestic violence. Finally, it held that the applicant and her mother were discriminated in the case at issue as the authorities did not properly respond to their requests for protection.                                                                                                                                                                                                                                

a.6 execution of judgment: specific and general measures
Regarding individual measures, the government of Turkey 
paid the compensation awarded to the applicant. With regard 
to general measures, the authorities have made violence against 
women a matter of public interest, improving both the judiciary 
and the legislation regarding these matters. Measures were taken 
to strengthen institutional structures that tackle with the problem 
of domestic violence. Several national initiatives have been launched, 
imposing the duty of protection measures to numerous organizations 
and institutions. Considerable importance has been given to the 
promotion of public awareness and sensitivity about the issue, 
spreading the network of responsible organizations from the national 
to the local level. 
B. Educational activities

B.1 Activity Plan
Summary:  Through these activities, students will be introduced to the key European instruments to the protection of human rights - the European Convention on Human Rights (ECHR) and the European Court of Human Rights (ECtHR). They will learn about gender stereotypes, gender discrimination and domestic violence by following the procedure of the European Court of Human Rights in the Opuz vs. Turkey case. The goal is, in the one hand, to teach the students about the importance of an active role of national police and judicial system in protecting women who are the victims of domestic violence and, in the other hand, about the importance of the European Convention on Human Rights, which sets legal standards for the protection of victims of domestic violence that the state-parties to the Convention are obliged to implement in their respective legal systems, as well as of the work of the European Court of Human Rights which deals with the cases of violations of human rights when national systems fail to do justice to the victims.  
Goals:  By the end of these activities, students will be familiar with the legal approach to defining gender stereotypes, gender discrimination and gender-based violence by relying on the standards of the European Convention on Human Rights; they will understand why domestic violence must not be treated as a private or a family problem, but as a problem that challenges the society as a whole; they will be able to elaborate their ideas about how to prevent gender stereotypes, gender discrimination and gender-based violence, and will be encouraged to advocate gender equality and to take an active part in preventing gender-based violations. By analysing the procedure of the European Court of Human Rights in the Opuz vs. Turkey case, the students will understand the impact of the Court on the national legal and judicial systems in promoting the human rights of women, as well as the conditions under which a case can be brought to the Court. 

	Time
	Learning activity:

Aims / content
Method – Teacher activities – students activities
	Assignment category
	Material

	1 class hour

3 class hours
	Activity No.1 – Domestic violence

Objectives:

Students will understand the meaning of gender stereotypes, gender discrimination and gender-based violence in the context of domestic violence. They will realize that violence against women is as much a public as it is a private problem. 

Methods:

Brainstorming

Discussion 

Group Work

1. Teacher asks students to brainstorm the following three concepts and put the results of brainstorming on paper: gender stereotypes, gender discrimination and gender-based violence.

2. After brainstorming, he/she asks students to watch a short movie about the case Opuz vs. Turkey (Student handout No.1). He/she ask the students to discuss about the content of the film and how these concepts are related to the case.
Activity No.2 – How does the European Court of Human Rights work?

Objectives: 

Students will understand how the European Court of Human Rights works by analysing its procedure in this particular case. They will also understand when a case is declared admissible by the European Court of Human Rights.

Methods:

For the first part of the activity – discussion, fish bowl, group-work, open forum

For the second part of the activity – discussion, group-work, open forum, role-play
First part:

1. Teacher asks students to divide in half.
2. He/she disseminates Handout No. 2 (Relevant facts) to the first group and Handout No. 3 (Domestic legal system responses) to the second group. Each student also receives the European Court of Human Rights Board (Student Handout No. 4)
3. The task of the first group is to review the Relevant facts which describe all seven assaults while the second group reviews the responses of the state authorities after each assault (Domestic legal system responses). 

4. While reading about the facts and responses related to a particular assault, it is important that students follow the European Court of Human Rights Board, as well as that they share information on each particular assault.  

5. After reading about the third assault and related judicial response students come to the first question-mark box when they summarise the findings and discuss about the decisions of the domestic court. At this point teacher makes sure that students understand all relevant concepts and encourage them to mutually question their understanding. When their discussion is exhausted they move to the fourth and the fifth assaults followed by the second round of discussion, etc. 
6. After passing through all seven Assault Boxes and having three rounds of discussions (Question-Mark Box) students arrive at the Summing-up Box when they learn about Articles 2, 3 and 14 of the European Convention on Human Rights (Teacher gives to students the copies of Articles 2, 3 and 14 of the Convention or screen them on the board). 
7. When the fourth Question-Mark Box is reached students discuss about the contents of Articles 2, 3 and 14 of the Convention and argue why these articles are important for the case. Here, again, teacher makes sure that there is no misunderstanding of the relationship between the case and the ECHR standards. Students may be encouraged to express their own opinions about how they would react in a similar situation and who they would ask for protection. 
8. When they come to the European Court of Human Rights Box, teacher assists them in gaining basic knowledge about the European Court of Human Rights: its function and its link to the European Convention on Human Rights (Teacher guideline No. 1 – The European Court of Human Rights: questions and answers). 
9. After learning about the Court, students move to the next box where they are introduced to the issue of admissibility and led to understand why the Opuz vs. Turkey case is declared admissible and under what conditions (Teacher Guideline No.1 – The European Court of Human Rights and the Issue of Admissibility). Teacher describes the conditions under which an application may be lodged before the European Court of Human Rights and asks students to focus on two conditions that are important for this case (failure to observe six-month rule and failure to exhaust domestic remedies). They move then to the fifth Question-Mark Box when they discuss the issue of admissibility. 
10. The next stop is the Moot Court Hearing Box when students are invited to play the following roles: 

Group No. 1 – The Applicant

Group No. 2 – The Government

Group No. 3 – The European Court of Human Rights

Teacher explains he rules for the moot court hearing (Teacher guideline No. 2 – Moot Court Hearing Rules). The rules can be screened on the wall so the students can go back to them whenever needed. While playing the moot court hearing, students make use of the facts and legal responses that have elaborated earlier. 

11. The last Question-Mark Box is reserved for the final judgment of the Group No. 3 (The European Court of Human Rights) followed by discussion. 
12. At the next box the judgment of the Court is presented. Students compared it to their judgment from the Moot Court Hearing and discuss the similarities and differences.

13. Finally, at the last box, students gain more knowledge on the European Court of Human Rights by exploring in more details the reasons behind the Court decision in the Opuz vs. Turkey case.  
	
	Students handout No. 1 – Short film Opuz vs. Turkey

Students handout No. 2 – Relevant facts
Students handout No. 3 – Domestic legal system response
Students handout No. 4 – The European Court of Human Rights Board
Teacher guideline No. 1 – The European Court of Human Rights and the issue of admissibility: questions and answers
Teacher guideline No. 2 – Moot Court Hearing rules


	Didactical approach

	Teaching in this unit is organised in a way that students teach each other about the case. Teacher organises the learning environment and assists the students through the case. He/She poses questions and participates in discussion when necessary to encourage or redirect students’ discussion so they can more easily reach the conclusion or come up with new ideas. He/she also takes care that all students participate in discussions and debates and are heard on equal terms. 


B.2 Material

Student handouts:   No. 1 – Short film Opuz vs. Turkey


      No. 2 – Relevant facts


      No. 3 - Domestic legal system responses


      No. 4 – The European Court of Human Rights Board
Teacher guidelines: No. 1 – The European Court of Human Rights and the issue of admissibility: questions and answers


      No. 2 – Moot Court Hearing Rules
B.3 Suggestions for National implementation – Contextualization – Use
Existing school subjects in secondary schools, such as citizenship education. 

B.4 Additional Ressources
For teachers:

1. http://www.echr.coe.int/ECHR/EN/Header/The+Court/Introduction/Information+documents/ 

2. www.echr.coe.int
A third party (or an intervener) is a person or an entity that is not a party in the case (nor the applicant nor the defendant), but is still allowed to participate in the proceedings because it has a certain legal interest in the case. The President of the Court can allow such parties to intervene in the proceedings, which is called the third-party intervention. The third party can file pleadings and participate in public hearings. 





When assessing Article 14 of the Convention, it is important to state that it is not possible to scrutinize the article itself. Discrimination is always connected with other articles, since one can be discriminated only with regard to another Convention right. The Court concluded that in this case Article 14 should be discussed with regard both to Article 2 and Article 3.








In a judgment, the Court can determine individual and general measures that should be implemented. Individual measures are measures through which the Court provides just satisfaction for the party whose rights were wronged or damaged by acts of the state. General measures are those that concern the respondent state in question. Their goal is to ensure that no such breach of human rights happens in the future. They often inclde numerous measures, including legislational changes, that the state has to fulfill. 








